


































































































LAND USE COMMITTEE MINUTES
Council of the County of Maui

July 7, 2005

CHAIR CARROLL: The only thing I can say is that the Administration stand on vacation
rentals and bed and breakfast. . .their policy that they have in place now, this operation
would continue on status quo if no action is taken today.

COUNCILMEMBER HOKAMA: Then, another question, please, Chairman.

CHAIR CARROLL: Proceed.

COUNCILMEMBER HOKAMA: But, Mr. Giroux, once the official time expires. . .according
to County law, it will be in violation of our laws? Once the current permit expires, it is
an illegal activity--

CHAIR CARROLL: Corporation Counsel?

COUNCILMEMBER HOKAMA: --that could be enforceable, or should be enforceable.

NOTE: Silence.

MR. GIROUX: ... Chair? Um...my understanding is that this operation currently does not
have a permit. Is that. . .so. . .I don’t believe I can answer that question.

NOTE: Silence.

COUNCILMEMBER HOKAMA: . .. So if it doesn’t have a permit and it’s not a current
permitted use. . .by conditional permit . . .

. is this an impeachable act by the Administration, not to uphold the laws of the
County?

UNIDENTIFIED SPEAKER: .. .(laughter). . .

MR. GIROUX: ... I'd have to do some research on that. I’m not prepared to answer that at this
time.

CHAIR CARROLL: The Corporation Counsel is not able to answer that now, and I doubt if
they will be able to answer it after a recess. We have a motion on the floor.

COUNCILMEMBER JOHNSON: Second.
COUNCILMEMBER KANE: Mr. Pontanilla seconded--

COUNCILMEMBER JOHNSON: .. .(inaudible). . .
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CHAIR CARROLL: We already have a motion on the floor to defer this item. Any further
discussion? Mr. Kane?

COUNCILMEMBER KANE: Thank you, Mr. Chair. The reason I made the motion to defer, in
defense of the position that I took to support this project is that this is a special convened
Land Use meeting. It’s not a regularly scheduled one.

CHAIR CARROLL: Yes.

COUNCILMEMBER KANE: And, therefore, you can see that two of the nine Members are not
available to act on this particular item. The deferral would allow an opportunity for you,
as Chair, to reschedule this meeting. I think--and if I'm wrong, I can be corrected, and 1
would stand corrected, respectfully--that it would provide an opportunity at a regularly
scheduled meeting to have this item reposted and provide full participation by the body
for a final recommendation. That’s why we have nine members, and that’s why we
would provide an opportunity for a majority of Members to vote this project up or down.
So by having a deferral, this would provide you, as our Chair, the opportunity to have all
Members present and have this item posted to have a final determination on up or down
on this project. Thank you.

CHAIR CARROLL: That is the Chair’s hope. Further discussion? Ms. Johnson?

COUNCILMEMBER JOHNSON: I also think that because this seems to hinge on the number
of units. . .as opposed to anything else, that it would give those Members who feel
strongly about that particular subject, the opportunity to visit with the Applicant. So that
if the Applicant voluntarily chose--rather than to get no permit--to operate with four
units, I think it would at least give him the opportunity to make that choice. So, you
know, that being said. . .I'm gonna be supporting the motion for deferral.

CHAIR CARROLL: Further discussion? Ms. Tavares?

COUNCILMEMBER TAVARES: Mr. Chairman, I’m just wondering because “no
action”. . .referring to what I think the definitions are, what an action of a Committee
is--no action took place because there weren’t enough votes on either side--is it a, is it a
possibility to discharge the Committee at the Council meeting so that it was dis, would be
brought up at the full Council?

COUNCILMEMBER JOHNSON: .. .(inaudible). . .

COUNCILMEMBER TAVARES: Is that a possibility?

CHAIR CARROLL: It is--

COUNCILMEMBER JOHNSON: .. .(inaudible). . .
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CHAIR CARROLL: --possible, but that is not what’s under discussion on the floor right now.
But it is possible.

COUNCILMEMBER TAVARES: Well, it will affect my vote--
COUNCILMEMBER JOHNSON: .. .(inaudible). . .

COUNCILMEMBER TAVARES: --whether or not to support deferral or, or otherwise. That’s
why I wanted to know if--

CHAIR CARROLL: Uh...
COUNCILMEMBER TAVARES: --someone could answer that question--
CHAIR CARROLL: ... Iwill--
COUNCILMEMBER TAVARES: --if that’s an option.
CHAIR CARROLL: --defer to Corporation Counsel.
COUNCILMEMBER HOKAMA: It’s not for them to make--
COUNCILMEMBER TAVARES: No, I. . .yes--
COUNCILMEMBER HOKAMA: --comment.
CHAIR CARROLL: Or--
COUNCILMEMBER JOHNSON: It’s the Staff--
MS. NAKATA: Yes, it’s--
- COUNCILMEMBER HOKAMA: It is for the body to make the decision.

MS. NAKATA: The Committee. . .could discharge the County Communication if it chose to do
SO.

COUNCILMEMBER JOHNSON: Uh-huh.
COUNCILMEMBER KANE: ... Would you get a Committee Report?

COUNCILMEMBER HOKAMA: No.
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COUNCILMEMBER KANE: Okay, Mr. Chair?
CHAIR CARROLL: Mr. Kane?

COUNCILMEMBER KANE: You know, and I know that in a spirit, we’re all gonna be
respectful of each other, we all have our, you know, hard stands on this item.
Technically, Mr. Chair, because there is no majority vote in this case or an official of five
votes, technically you could adjourn this meeting and it would be automatically deferred.

. .. Okay, so I put on the deferral just out of respect to allow for this item to have its
ultimate up or down with a regularly scheduled meeting, have it posted one more time.
And if, if a majority of Members say “no”, no problem. I mean, you know, I'm sure the
Applicant will be bummed if it didn’t go through. But, hey, for me. . .I’'m just, I'm just
looking out to provide this body opportunity to have full participation on an item that is,
right now, obviously divided. We have all our, we all have our positions and it seems
we’re very firm on them.

MS. NAKATA: Excuse me, Mr. Chair?

COUNCILMEMBER KANE: Excuse me.
...So0--

CHAIR CARROLL: Proceed, Mr. Kane.

COUNCILMEMBER KANE: --Mr. Chair. . .again, you know, it’s been done before, you
adjourn the meeting because we had no vote, and it’s an automatic deferral. It’s not filed,
it’s not anything else. It’s deferred. So thank you. And, and I apologize for cutting your
Staff off, but I just wanted to finish my thought. Thank you.

CHAIR CARROLL: No, thank you, Mr. Kane. Ms. Nakata, do you have something?

MS. NAKATA: I apologize, Councilmember Kane. Staff stands corrected. If the item. . .were
recommended for a discharge, there would be a Committee Report issued.

CHAIR CARROLL: All right. Further discussion? We have a motion on the floor to defer.
Mr. Pontanilla?

VICE-CHAIR PONTANILLA: Just have a question for Planning Department. This is in
regards to--I'm looking at a letter dated February 13, 2002. Um. ..

. . . this B&B, what, you know, reading this thing here, was in operation prior to 2002.

And. . .you know, a comment was made that this is the first time they coming out,
coming for a B&B permit. Um. . .you know, when I go back into. . .well, as far as, far
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back as 2002, it seems like this bed and breakfast was in operation since the. . .probably
the late ‘90s.

MS. LOUDERMILK: Yeah, my understanding, Mr. Harling, Herling is not the original owner
of this property that operates the B&B.

VICE-CHAIR PONTANILLA: Uh-huh.

MS. LOUDERMILK: The previous owner also operated a bed and breakfast on the same
property. And that. . .unbeknownst to the Department at that time. . .Mr. Herling then
purchased the property. My understanding, he was made aware that what he purchased,
the use was not a permitted use in the proposed location. So that is why he came in for
the various. . .permits. So, yes, this has been. . .this property has been operating as a
B&B with the previous owner, and then now with Mr. Herling.

VICE-CHAIR PONTANILLA: Thank you. Thank you, Chair.

CHAIR CARROLL: Any further discussion on the motion on the floor?
COUNCILMEMBER HOKAMA: ... Chair? Chairman. . .one last--
CHAIR CARROLL: Mr. Hokama?

COUNCILMEMBER HOKAMA: 1, I take Mr. Kane’s. . .comments to heart. I would prefer not
to deal with this on the Council floor.

... And, again, I control the Council calendar like you control your Committee agendas.
And, and it would be. . .while I won’t. . .well, who knows what I will do if it comes be,
on my desk. I can tell you I would rather deal with in Committee because I would like
the committee report to be very clear and factual about this very important but
difficult. . .request and the struggle the Committee’s going through to try and do what,
the best decision possible. So I would. . .support a. . .deferral at this time, although I
would rather just file it myself.

CHAIR CARROLL: Thank you. Any further discussion on the motion on the floor?
Ms. Tavares?

COUNCILMEMBER TAVARES: Yeah, Mr. Chair, I just ask that question about the discharge
as for information, to know if we had any options other than what we were discussing
earlier. But I will support the deferral ‘cause I do believe the discussion should be--on
this topic--in Committee. Thank you.

CHAIR CARROLL: Okay, any further discussion?
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... Hearing none, all those in favor of the motion, signify by saying “aye”.
COUNCIL MEMBERS: Aye.
CHAIR CARROLL: Opposed?

.. . Motion carried.

VOTE: AYES: Councilmembers Hokama, Johnson, Kane, Mateo, Tavares,
Vice-Chair Pontanilla, and Chair Carroll.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Anderson and Molina.
MOTION CARRIED.
ACTION: DEFER pending further discussion.
CHAIR CARROLL: Thank you, Members. I appreciate you taking your time on this off-week.
And this item is deferred and will be scheduled on a regular meeting day...when we
have an opening. Hearing no further business, having no further business, this meeting is

adjourned . . .(gavel). . .

ADJOURN: 2:59 p.m.

APPROVED:

Tebenr (Zipet”

ROBERT CARROLL, Chair
Land Use Committee
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